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RESOLUTION NO.  
 

A RESOLUTION OF THE COUNCIL OF THE CITY OF SAN 
JOSE CALLING AND GIVING NOTICE OF, ON ITS OWN 
MOTION, THE SUBMISSION TO THE ELECTORS OF THE 
CITY OF SAN JOSE, AT A SPECIAL MUNICIPAL 
ELECTION TO BE HELD ON NOVEMBER 2, 2010, A 
BALLOT MEASURE PROPOSAL TO AMEND SECTION 
1111 OF THE SAN JOSE CITY CHARTER TO LIMIT THE 
POWERS OF OUTSIDE ARBITRATORS 

 
 

WHEREAS, Charter Section 1600 authorizes the City Council to set the date for a 

Special Municipal Election; and 

 

WHEREAS, the City Council desires to submit to the electors of the City of San José at 

a Special Municipal Election a ballot measure proposal to amend Section 1111 of the 

San José City Charter to limit the powers of outside arbitrators; 

 
NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF SAN 

JOSE THAT: 

 

SECTION 1.  A Special Municipal Election is hereby called and ordered to be held in the 

City of San José on November 2, 2010, for the purpose of voting on a ballot measure to 

limit the powers of outside arbitrators.  The actual language of the proposed charter 

amendment is attached to this Resolution as Exhibit A. 

 
SECTION 2.  The ballot measure will be placed on the ballot for the November 2, 2010 

election in the following form: 
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LIMIT POWERS OF OUTSIDE ARBITRATORS 
 

 
 
 
 
 
 
 

YES  

NO  

To provide fiscal stability, control costs 
and maintain City services to residents, 
shall the Charter be amended to permit 
binding arbitration only if outside 
arbitrators are (1) required to base 
awards to employees primarily on the 
City’s ability to pay; and (2) prohibited 
from: creating any unfunded liability for 
the City, increasing police and firefighter 
compensation more than the rate of 
increase in General Fund revenues, or 
granting retroactive benefits? 
 

 
SECTION 3.  The City Council hereby requests the Board of Supervisors of the County 

of Santa Clara, California to permit the Registrar of Voters of Santa Clara County to 

render to the City of San José such services as the City Clerk of the City of San José 

may request relating to the conduct of the above-described Special Municipal Election 

with respect to the following matters: 

 
Coordination of election precincts, polling places, voting 
booths, voting systems and election officers; Printing and 
mailing of voter pamphlets; Preparation of tabulation of result 
of votes cast. 

 

SECTION 4.  The City Council hereby requests that the Registrar of Voters of the 

County of Santa Clara consolidate the Special Municipal Election called and ordered to 

be held on November 2, 2010 with any other election that may be held on that date. 

 

SECTION 5.  The City Council hereby authorizes the Board of Supervisors of Santa 

Clara County, California to canvass the returns of the Special Municipal Election. 
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SECTION 6.  The City Council hereby directs the City Clerk to reimburse the County of 

Santa Clara in full for any of the above-mentioned services which may be performed by 

the Registrar of Voters, upon presentation of a bill to the City, with funds already 

appropriated to the City Clerk for election purposes. 

 

SECTION 7.  The City Council hereby directs the City Clerk to take all actions 

necessary in order to facilitate the Special Municipal Election in the time frame specified 

herein and comply with provisions of the Elections Code of the State of California, City 

Charter, Ordinances, Resolutions and Policies with regard to the conduct of the Special 

Municipal Election. 

 

SECTION 8.  Pursuant to Section 12111 of the California Elections Code and Section 

6061 of the California Government Code, the City Council hereby directs the City Clerk 

to (a) cause a synopsis of the proposed measure to be published in the San José 

Mercury News, a newspaper of general circulation within the City of San José; (b) 

consolidate the Notice of Measure to be Voted with the Notice of Election into a single 

notice; (c) cause the following statement to be printed in the impartial analysis to be 

prepared by the City Attorney: “If you would like to read the full text of the measure, see 

www.sanjoseca.gov/clerk/elections/Election.asp or call 408-535-1260 and a copy will be 

sent at no cost to you.”; and (d) do all other things required by law to submit the 

specified measure above to the electors of the City of San José at the Special Municipal 

Election, including causing the full text of the proposed measure to be made available in 

the Office of the City Clerk at no cost and posted on the City Clerk’s website. 

 
SECTION 9.  Pursuant to Sections 9282 and 9285 of the California Elections Code, the 

City Council hereby approves the submittal of direct arguments for and against the 

ballot measure, if any, and authorizes Mayor Chuck Reed to be the primary author of 

the argument in favor of the ballot measure, but determines that rebuttal arguments will 

not be allowed. 
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SECTION 10.   The City Council hereby directs the City Clerk to transmit a copy of the 

measure qualifying for placement on the ballot to the City Attorney for preparation of an 

impartial analysis.   

 
ADOPTED this _____ day of ___________, 2010, by the following vote: 
 
 
 AYES: 
 
 

 

 NOES: 
 
 

 

 ABSENT: 
 
 

 

 DISQUALIFIED: 
 
 

 

 CHUCK REED 
Mayor 

ATTEST: 
 
 
LEE PRICE, MMC 
City Clerk 
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EXHIBIT A TO RESOLUTION NO. ____ 
OF THE CITY OF SAN JOSE 

 
 

That  Section 1111 of the City Charter be amended to read as follows: 
 
SECTION 1111. Compulsory Arbitration for Fire and Police Department Employee 
Disputes. 
 
(a) It is hereby declared to be the policy of the City of San Jose that strikes by 
firefighting and peace officers are unlawful in the state of California and not in the public 
interest and should be prohibited, and that a method should be adopted for peacefully 
and equitably resolving disputes that might otherwise lead to such strikes. 
 
If any firefighter or peace officer employed by the City of San Jose willfully engages in a 
strike against the City, said employee shall be dismissed from his or her employment 
and may not be reinstated or returned to City employment except as a new employee. 
No officer, board, council or commission shall have the power to grant amnesty to any 
employee charged with engaging in a strike against the City. 
 
(b) The City, through its duly authorized representatives, shall negotiate in good faith 
with the recognized fire and police department employee organizations on all matters 
relating to the wages, hours, and other terms and conditions of City employment, 
including the establishment of procedures for the resolution of grievances submitted by 
either employee organization over the interpretation or application of any negotiated 
agreement including a provision for binding arbitration of those grievances. Unless and 
until agreement is reached through negotiations between the City and the recognized 
employee organization for the fire or police department or a determination is made 
through the arbitration procedure hereinafter provided, no existing benefit or condition of 
employment for the members of the fire department or police department bargaining 
unit shall be eliminated or changed. 
 
(c) All disputes or controversies pertaining to wages, hours, or terms and conditions 
of employment which remain unresolved after good faith negotiations between the City 
and either the fire or police department employee organization shall be submitted to a 
three-member Board of Arbitrators upon the declaration of an impasse by the City or by 
the recognized employee organization involved in the dispute.  All issues concerning the 
scope of the Arbitration Board’s authority, jurisdiction or powers shall, upon the request of 
either party, be resolved by petition to the Superior Court. 
 
(d) Representatives designated by the City and representatives of the recognized 
employee organization involved in the dispute, controversy or grievance shall each 
select one arbitrator to the Board of Arbitrators within three (3) days after either party 
has notified the other, in writing, that it desires to proceed to arbitration. The third 
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member of the Arbitration Board shall be selected by agreement between the two 
arbitrators selected by the City and the employee organization, and shall serve as the 
neutral arbitrator and Chairman of the Board. In the event that the arbitrators selected 
by the City and the employee organization cannot agree upon the selection of the third 
arbitrator within ten (10) days from the date that either party has notified the other that it 
has declared an impasse, then either party may request the State of California 
Conciliation Service to provide a list of seven (7) persons who are qualified and experienced as 
labor arbitrators. If the arbitrators selected by the City and the employee organization cannot 
agree within three (3) days after receipt of such list on one of seven (7) to act as the third 
arbitrator, they shall alternatively strike names from the list of nominees until only one name 
remains and that person shall then become the third arbitrator and chairman of the Arbitration 
Board. the Superior Court of the County of Santa Clara to appoint an arbitrator who shall be a 
retired judge of the Superior Court.  
 
Any arbitration convened pursuant to this section shall be conducted in conformance 
with, subject to, and governed by Title 9 of Part 3 of the California Code of Civil 
Procedure to the extent that such procedures do not conflict with this Charter Section.  Unless 
otherwise mandated by state or federal law, all arbitration hearings shall be open to the public 
and all documents submitted in arbitration shall be public records.  Notwithstanding any other 
provision of this Charter to the contrary, the authority, jurisdiction and powers of the Board of 
Arbitrators are limited by the provisions of this Section. 
 
(e) At the conclusion of the arbitration hearings, the Arbitration Board shall direct 
each of the parties to submit, within such time limit as the Board may establish, a last 
offer of settlement on each of the issues in dispute. The Arbitration Board shall decide 
each issue by majority vote by selecting whichever last offer of settlement on that issue 
it finds by the preponderance of the evidence submitted to the Arbitration Board satisfies section 
(f) below, is in the best interest and promotes the welfare of the public, and most nearly 
conforms with those factors traditionally taken into consideration in the determination of 
wages, hours, and other terms and conditions of public and private employment, 
including, but not limited to, changes in the average consumer price index for goods and 
services, the wages, hours, and other terms and conditions of employment of other 
employees performing similar services, and the financial condition of the City and its ability 
to meet the cost of the award.   
 
(f) In all arbitration proceedings conducted pursuant to this section, the primary factors in 
decisions regarding compensation shall be the City’s financial condition and, in addition, its 
ability to pay for employee compensation from on-going revenues without reducing City 
services.  No arbitration award may be issued unless a majority of the Arbitration Board 
determines, based upon a fair and thorough review of the City’s financial condition and a cost 
analysis of the parties’ last offers, that the City can meet the cost of the award from on-going 
revenues without reducing City services.  The arbitrators shall also consider and give substantial 
weight to the rate of increase or decrease of compensation approved by the City Council for 
other bargaining units. 
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“Compensation” shall mean all costs to the City, whether new or ongoing, for salary paid and 
benefits provided to employees, including but not limited to wages, special pay, premium pay, 
incentive pay, pension, retiree medical coverage, employee medical and dental coverage, other 
insurance provided by the City, vacation, holidays, and other paid time off. 
 
(g)  Additionally, the Board of Arbitrators shall not render a decision, or issue an award, that: 
 

1.  increases the projected cost of compensation for the bargaining units at a rate 
that exceeds the rate of increase in revenues from the sales tax, property tax, utility tax 
and telephone tax averaged over the prior five fiscal years; or 
2.  retroactively increases  or decreases compensation, including, but not limited to, 
enhancements to pension and retiree health benefit for service already rendered, but 
excluding base wages; or  
3. creates a new or additional unfunded liability for which the City would be 
obligated to pay; or 
4. deprives or interferes with the discretion of the Police Chief or Fire Chief to make 
managerial, operational or staffing decisions, rules, orders and policies in the interest of 
the effective and efficient provision of police and fire services to the public. 

 
(h)  Compliance with the provisions of this Section shall be mandatory and enforceable pursuant 
to section 1085 of the Code of Civil Procedure; failure to comply with these provisions shall also 
constitute an act in excess of jurisdiction. 
 

 
(i) After reaching a decision, the Arbitration Board shall mail or otherwise deliver a 
true copy of its decision to the parties. The decision of the Arbitration Board shall not be 
publicly disclosed and shall not be binding until ten (10) days after it is delivered to the 
parties. During that ten-day period the parties may meet privately, attempt to resolve 
their differences, and by mutual agreement amend or modify any of the decisions of the 
Arbitration Board. At the conclusion of the ten-day period, which may be extended by 
mutual agreement between the parties, the decision of the Arbitration Board together 
with any amendments or modifications agreed to by the parties shall be publicly 
disclosed and shall be binding upon the parties. The City and the recognized employee 
organization shall take whatever action is necessary to carry out and effectuate the 
award. 
 
(j) The expenses of any arbitration convened pursuant to this section, including the 
fee for the services of the Chairman of the Arbitration Board, shall be borne equally by 
the parties. All other expenses which the parties may incur individually are to be borne 
by the party incurring such expenses. 
 
(k) This Section shall be effective immediately upon passage by the voters, and shall apply to 
any arbitration in which hearings commence after November 2, 2010. 
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(l)  The voters declare that the provisions of this Section are not severable, and none would have 
been enacted without the others.  Should any portion of this Section 1111 be enjoined or 
declared invalid, all provisions shall be deemed invalid and inoperative and there shall be no 
compulsory arbitration for fire and police department employee disputes. 
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